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REMCHO, JOHANSEN & PURCELL,LLr

ATTORNEYS AT LAW
201 DOLORES AVENUE Joseph Remcho (1944-2003)
SAN LEANDRO, CA 94577 Robin B Johsnsen
PHONE (510) 346-6200 Kathleen J Purcell (Ret)
FAX (510) 346-6201 James C Harrson
E-MAIL hamson@np com Thomes A Wilhs
WEBSITE www gjp com Karen Getman
MargaretR Prinzing
SACRAMENTO PHONE (916) 264-1818 Kan Krogseng
March 21, 2008
VIA FEDERAL EXPRESS LB
£ omsER
Jeff Jordan ~N ggi,- )
Office of General Counsel c amarc
Fedul!'Blm Commussion _>_ Fﬁgg‘”
999 “E” Street, NW - z g
Washington, DC 20463 ps
Re MUR 5977
Dear Mr Jordan

'We represent Roger Salazar and The Amencan Leadershup Project (ALP) 1n the
above-mentioned complaint filed by Mischele Seng, Emerylde Bradley, and J Edward Lupton

(We have attached the designation of counsel form ) Respondents request that this matter remain
confidential 1n accordance with 2 U S C section 437g(a)(4)X(B)

The complant, winch was filed on February 25, 2008, 1s based entirely on
speculation mn the media about what ALP may or may not do m the future, much of wiuch 1s
wrong At the time the complamt was filed, ALP had not broadcast any communications or filed
any reports and 1ts sole activity was to release one video on YouTube Complainants’ allegations
about ALP's fundrmising activities are hkewise based entirely on speculabon As discussed
below, ALP at all tmes fully comphied with the law and conducted 1ts activity so as not to
become a political committee under the Federal Elections Campaign Act (the “Act™ Therefore,
respondents respectfully request that the FEC dismss the complaint without further action

The complamt alleges that ALP 1s a political commuttee within the meaning of the
Act, and therefore was requuired to register and report its activity as a political commuttee and
comply with the Act’s source and contribution restnictions, mncluding imting the amount 1t
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mqmﬁmnmhdonorwss.OOOperyw' Importantly, complamants make only passing
reference to ALP's communications and do not senously contend, much less attempt to
demonstrate, that those commumcations were either express advocacy or the functional
equivalent of express advocacy Nor do they attempt to seniously argue that ALP's
communicstions failed to meet the requirements for elecioneermg communications established
by FEC'v Wisconsin Right to Life, 127 S Ct 2652 (June 25, 2007) (“WRTL") and the FEC's
recent rulemaking, 72 Fed Reg 72899 (An analysis of why ALP’s commumcations met these
standards 18 set forth 1n greater detail m a memo dated February 21, 2008, which was attached to
thuac!m].vlmlt)2

In sum, complainants do not claxm ALP 13 a political commuttee based on its
expa:d“mu’ Rather, they claim ALP 13 a political commuittee based on the manner 1n which it
solicited funds But here agan, the allegations are not based on any facts The gravaman of the
complamt 1s that an entity becomes a political commuttee under the Act if 1t recerves money in
response to a commumcation that indicates some or all of the money “will be used to support or
oppose the election of a clearly \dentified Federal candidate ™ 11CFR § 100 57(a)
Complanants then sllege that either ALP’s public descriptions of 1ts work or 1ts commumcations
to donors must have come witinn section 100 57(s) But they cite no facts showing that ALP
raised money claiming the ads would support the election or defeat of any Federal candidate
they pomt to no fundraising materals to support the allegation See Complaintat 4 In fact,
complainants are reduced to arguing that,

At a mummum, by publicly acknowledging that its ads would only
run in precisely the same two states that Senator Clinton’s
campaign itself describes as her “firewall,” the ordinary Ohioans
allege that [ALP] has indicated that any funds [ALP] receives wll
be used to support Senator Chnton’s premdential campaign

Complamt at 4
' ALP operates 1 y from any federal, state or local candidate, does not make any
contnibutions to does not coordinate with any candidates, and does not engage m any

express advocacy or its equivalent Complainants do not allege otherwise

zAﬁerﬂ:ecomplumwuﬁled,ALPbmldcutuveuleonummclnonlm'l‘enlmehlo

Those commumnications comphed with the disclaimer, subject-matter and reporting rules for
electioncenng communications under the Act ALP filed a Form 9 report on March 4, 2008,
which detmls the receipts and expenditures associated with those commumications

3 That 15 made clear by the fact that their request for rehef focuses on contnbutions, not
expenditures
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That of course 1s not the test under section 100 57 or any other provision of the Act for
determmming when an enhty becomes a pohtical commttee The complaint should be dismissed
on 1ts face because 1t fails to allege any specific facts that would constitute wrongdoing

Moving beyond the complaint, however, there are two independent reasons ALP’s
fundruising efforts did not make 1t a pohtical committee First, ALP’s fundraising efforts did not
mmplicate section 100 57 Far from saymg donations would be used to elect or defeat a particular
federal candidate, ALP’s fundraising did not mention any federal candidate and mstead simply
mentioned the 1ssues 1t sought to discuss ALP’s fundraising efforts complied with
section 100 57 and were not at all smular to the fundrasing efforts discussed 1n the Swaftboat
Vets, MoveOn, and League of Conservation Voters conciliation agreements, all of which made
clear that the money raised would support the election or defeat of a particular candidate

Second, even if ALP had solicited funds by stating those funds would be used to
help elect or defeat a particular candidate (it didn’t), section 100 57 would be unconstitutional as
apphied here 1n hight of the Supreme Court’s decision in WRTL The FEC approved
section 100 57 before the Court’s WRTL decision last term, and it sweeps too broadly in hight of
that decimon Bnefly, if ALP’s communications are not express advocacy or the functional
equivalent of express advocacy and therefore are not expenditures under the Act, contnbutions to
support those communications cannot convert ALP mto a pohitical committee If that were the
case, an orgamization would be required to report i1ts activity and comply with the Act’s source
and contnbution restrictions even 1f 1t never engaged m or express advocacy or, for that matter,
electioneenng communications In deciding WRZL, the Court repeatedly stated that an entity’s
ability to run 1ssue ads cannot turn on the entity’s intent or the effect of the ads “Under well-
accepted First Amendment doctnne, a speaker’s motivation 1s entirely irrelevant to the question
of constitutional protection ™ WRITL, 127 S Ct at 2666 Thus, under WR7L, a contributor’s
motivation for making a contribution 1s mrelevant Rather, the constitutionally-appropniate test 1s
to determine what a donor’s money bought 1f the donation 18 used to buy genuine 1ssue ads, as
18 the case here, the entity to which the donor gave cannot be considered a pohitical commuttee
regardless of what the donor thought when he or she made the contnbution, 1f the donation 1s
used for express advocacy or its functional equivalent, then the entity 13 a pohtical commuttee
regardless of the donor’s mtent

In sum, ALP has at all times been well aware of 1ts obligations under the Act and
other laws and has worked hard to make sure its conduct and message comply with those laws
Complainants’ unsubstantiated allegations are rebutted by the facts that ALP has been engaged
1n 15sues commumnications, has operated independently of any candidates, has not engaged m
express advocacy or 1ts functional equivalent, and has not raised or spent funds 1n 2 manner that
would make 1t a political commuttee under the Act
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The compiant should be dismissed without further action If you would like

additional information, please do not hesitate to contact us

Smcerely,

Karen Getman
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990 E Street, NW
Washington, DC 20483

STATEMENT OF DESIGNATION OF COUNSEL

MUrR#_5417

NAME OF COUNSEL __KAte N GETmAN | JAMES HARRISW, ToM wILl(s

FIRM __Remcd , JOHANSEN T Puecert
b ]

ADDRESS __ 0| DOLORES AVENUE
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The above-named ndividual and/or firm s hereby designated as my
counsel and s authonzed to receive any notifications and other communications
from the Commussion and to act on my behalf before the Commussion

Dﬂtl'f Ri%nue?a:;mn ' Trtle

RESPONDENT/CLIENT_ROGER, SALAZAR.

ADDRESS: 1005 12™ Syveel-, soue A

Gacramenh, (4 95§19

TELEPHONE- uoue'
susiNess (74s_) 930 oy -18 T+

Information 18 being scught as part of an iInvesbigation being conducted by the Federal Election
Commeamion and the confidenthaity provisions of 2U 8 C § 437p(a){(12)}(A) spply Tius saction

proinbits malung pubkc any nvestgebon conducted by the Federal Election Commussion without
the sxpress written consent of the person under inveshgation
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The above-named wndividual endior fism is hereby designated as my
osuneel and » suthorized to receve any noificetions and sther communoations
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